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1. Introduction

As demands for legal certainty grow, the need for written proof in the form of
authentic deeds is increasing. Authentic deeds clearly define rights and
obligations, guarantee legal certainty, avoid disputes, and contribute to easy and
expeditious resolution of cases.

A deed is a signed document, serving as evidence, containing the events that
form the basis of a right or obligation, and is created from the outset
intentionally for the purpose of proof. The requirement for a signature serves to
distinguish one deed from another or from deeds prepared by another person.
The function of a signature is to identify or individualize a deed.

The authenticity of a deed is not determined solely by an official (notary).
However, there are also procedures for creating an authentic deed that must
comply with statutory provisions. A deed drawn up by or before an official
without the authority and ability to do so, or without meeting the requirements,
cannot be considered an authentic deed. However, it has the force of a private
deed if signed by the parties concerned.
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A notary, as a public official authorized to draw up authentic deeds, is
responsible for their actions in connection with the work of drawing up the
deed. The scope of a notary's responsibility includes ensuring the material
accuracy of the deed, both in civil and criminal matters. Legally, unlawful acts
have a broad scope, potentially encompassing any act as long as it harms
another party and is causally related to the notary's office.

Regarding material responsibility for deeds drawn up by a notary, the authority
of a notary to draw up authentic deeds does not mean that the notary can freely
draw up authentic deeds without the parties requesting the deed. Therefore, a
notarial deed is truly a deed of the interested parties, not a deed of the notary
concerned.

Therefore, based on the legal construction of unlawful acts, it can be said that if a
notary, in carrying out their duties, intentionally commits an act that harms one
or both parties, or the parties appearing before them in a deed, if it is discovered
and proven that the notary's actions are unlawful, the notary may be subject to
sanctions in the form of threats as stipulated in the law. The notary may be held
civilly liable for the material truth of the deed drawn up before the notary.
Notary involvement in a criminal case is generally caused by notary negligence,
which is usually exploited by parties by falsifying material evidence, such as
identity documents and so on. However, it is not impossible that notaries are
also involved in criminal acts involving deeds.

Forgery is a form of crime, defined as an act that is contrary to legal interests.
The causes and consequences of this crime are a primary concern for various
parties, with research conducted using scientific methods to obtain certainty in
determining the extent and classification of the crime. The consequences of
document forgery include harm and suffering for others, both those directly
affected by the forgery and the general public. Public trust in a service or agency
will be reduced, and this can lead to even worse consequences, including social
chaos.

2. Research Method

This research is descriptive, a method aimed at describing existing phenomena,
whether present or past. This research will describe the application of the law to
perpetrators of forgery.

This paper employs normative juridical legal research, referring to legal normes,
specifically library or secondary sources. This research is analytically descriptive,
revealing laws and regulations related to the legal theories that are the object of
the study.
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The data collection tool used in this study is Library Research. Data were
obtained from various sources, including scientific journals, laws and
regulations, and other documentation such as magazines, the internet, and other
theoretical sources related to the application of the law to perpetrators of forgery
of marriage identity.

The collected data will be thoroughly analyzed using qualitative analysis or
described in sentences. Qualitative analysis is an analysis based on the paradigm
of the dynamic relationship between theory, concepts and data which is a
constant feedback or modification of theory and concepts based on the data
collected.

3. Results And Discussion
Results

The crime of forgery is a crime involving an element of untruth or falsity in an
object, which appears to be true from the outside when in fact, it is the opposite.
Forgery is the act of altering a document in any way by an unauthorized person,
resulting in some or all of its contents being different from the original.

Forgery is classified as a fraudulent crime when someone provides a description
of an item as if it were genuine or true, when in fact, they do not possess such
authenticity. Because of this description, others are deceived into believing that
the condition described in the item/document/data is true or authentic. Forgery
of writing/data occurs when the content or data is false. Forgery is a crime
regulated in Chapter XII, Book II of the Criminal Code. Forgery is defined as
limited to written works, including forgery of signatures, as regulated in Articles
263 and 276 of the Criminal Code. Frequent crimes are those under Article 263 of
the Criminal Code (creating or falsifying a document); Article 264 (falsifying
authentic documents); and Article 266 of the Criminal Code (ordering the
insertion of false information into an authentic document).

The reason for this is not the content of the document, but rather the name
(including the signature) of the person who wrote the document, which appears
to be the person whose real name appears on the document. For example, A
might create a letter as if it were written by or originated by B, because B's name
and signature are included in the letter, but the actual signer is A himself,
imitating B's signature. It's also possible that the person might not imitate B's
signature, but instead create a fake signature by fabricating it to appear as B's.
Forgery of a letter is committed by making unauthorized changes (without the
permission of the authorized party) to a letter or writing. Regardless of whether
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the original content was false or true, changing the content from false to true
constitutes forgery.

Forgery is the act of creating a letter that previously did not exist, with some or
all of its contents false. A forged letter resulting from this act is called a forgery.
Meanwhile, forgery is any act directed at an existing letter by deleting, changing,
or replacing any of its contents so that it differs from the original. This letter is
called a forged letter.

The crime of document forgery was established with the aim of protecting the
public's legal interest regarding the trust in the truth of the contents of four types
of documents: letters that create rights; letters that issue obligations; letters that
provide for release from debt; and letters created to prove a particular
matter/condition. Meanwhile, the prohibited acts for these two types of
documents are the act of creating a forged document (valschelijk opmaaken) and
falsifying it (vervalsen).

In contrast to document forgery, a document already exists before this act is
committed, called an original document. Then, the contents (including the
signature and name of the original author) of this original document are forged,
resulting in the document, which is originally true, becoming contradictory or
false.

4. Discussion

The preparation of certain authentic deeds is required by law to create legal
certainty, order, and protection. Authentic deeds are not only made by or before
a notary, but also because they are desired by interested parties to ensure the
rights and obligations of the parties concerned, ensuring legal certainty, order,
and protection for them and for society as a whole.

One of the reforms in the UUJN (National Law) concerns sanctions against
notaries in carrying out their duties if they violate certain articles in the UU]N,
and supervision of notaries is carried out by a Supervisory Board consisting of
representatives from notaries, the government, and academics.

Sanctions are an important concluding element of the law. These sanctions are
intended to ensure that notaries act correctly in accordance with the UU]N, so
that the notary's product, an authentic deed, can provide protection and legal
certainty to the parties in need.

In practice, it has been found that violations committed by a Notary Public may
actually be subject to administrative or civil sanctions or the Notary's code of
ethics, but are later withdrawn or classified as a criminal offense. If a Notarial
deed is disputed by the parties or other parties, the Notary Public is often
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accused of being an accomplice or accomplice in the crime, namely by making or
providing false information in the Notarial deed.

The recent phenomenon of many Notaries being caught up in legal issues, such
as being summoned by the police regarding deeds they have drawn up,
demonstrates the still unclear position of accountability for the Notary Public.
This raises concerns about Notaries in carrying out their duties, as they could be
sued at any time by various parties, and even face the possibility of criminal
prosecution. These concerns are unnecessary as long as the Notary Public has
carried out their duties and authorities in accordance with applicable law.
Criminal provisions are not regulated in the UUJN. The UUJN only regulates
sanctions for violations committed by Notaries against the UUJN, which can be
civil sanctions (Article 84 of the UUJN) or administrative sanctions (Article 85 of
the UUJN). Meanwhile, criminal liability for Notaries is regulated in the
Criminal Code if the Notary commits the crime of falsifying documents.

The Criminal Code (KUHP) defines crimes closely related to the role of a notary
in the preparation of authentic deeds as general document forgery (Article 263
paragraph 1), aggravated document forgery (Article 264 paragraph 1), and
ordering the insertion of false information into an authentic deed (Article 266
paragraph 1).

The preparation of an authentic deed by a notary public, categorized as
document forgery, is an act that meets the elements outlined in Article 263
paragraph 1, Article 264 paragraph 1, and Article 266 paragraph 1 of the
Criminal Code.

Article 263 paragraph 1 of the Criminal Code states: Anyone who creates a false
document or falsifies a document that can give rise to a right, obligation, or debt
relief, or is intended as evidence of something with the intent to use or instruct
another person to use the document as if its contents were true and unfalsified,
shall be punished if such use can cause harm, due to the falsification of the
document, with a maximum imprisonment of 6 years.

Forging a deed of deed means that the four things that must be authentically
confirmed above are untrue or contradictory to the truth. The act of falsifying a
document is the act of altering a document in any way by an unauthorized
person, resulting in part or all of its contents being different from the original
contents. It does not matter whether the alteration makes the contents true or not
or contradicts the truth or not; if the act of altering is carried out by an
unauthorized person, falsification has occurred. The unauthorized person is
someone other than the person who made the document. Similar to creating a
forged document, forgery can occur not only in part or all of the contents of the
document, but also in the signature of the person who wrote it.
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The Notary Law explains that the contents of a notarial deed may not be altered
or added to, whether by overwriting, inserting, crossing out, or deleting or
replacing it with something else. However, there are exceptions: changes in a
notarial deed, such as additions, replacements, or deletions, may be made. These
changes are only valid if they are initialed or otherwise validated by the parties,
witnesses, and the notary.

Generally, a document does not directly create a right; rather, that right arises
from a legal obligation (agreement) contained therein. However, there are
certain documents, known as formal documents, that directly create a right, such
as checks, giro bills, money orders, driver's licenses, diplomas, and so on. A
document containing an obligation is essentially a document that, through that
agreement, creates a right. For example, a sales and purchase agreement creates
the seller's right to receive payment for the item, and the buyer has the right to
acquire or receive the item purchased.

The same applies to a debt waiver. The granting of debt waiver is essentially due
to and in connection with an agreement. For example, a receipt contains the
transfer of a certain amount of money in connection with a sale, debt, or other
transaction.

Article 1870 of the Civil Code states that an authentic deed constitutes perfect
evidence for the parties, their heirs, or any person entitled to it. Documents
considered authentic and having perfect evidentiary force are those drawn up by
or before an authorized official and in a form prescribed by law. Documents
with this kind of evidentiary force include authentic deeds drawn up by or
before a notary.

The concept of criminal responsibility is not solely a legal issue but also concerns
the moral values or general decency embraced by a society or groups within
society. This is done to ensure that criminal responsibility is achieved by
tulfilling justice. Criminal responsibility is a form of determining whether a
suspect or defendant is held accountable for a crime that has occurred. In other
words, criminal responsibility is a form of determining whether an individual is
acquitted or convicted.

The burden of responsibility is placed on the perpetrator of a criminal offense in
relation to the basis for imposing criminal sanctions. A person will be criminally
responsible if an act or action they commit is unlawful, but a person can lose
their sense of responsibility if an element is found within them that causes them
to lose their capacity to take responsibility.

According to Chairul Huda, the basis for a crime is legality, while the
perpetrator's punishment is based on fault. This means that a person will be
criminally responsible if they have committed an act that is wrong and contrary
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to the law. In essence, criminal liability is a mechanism created to respond to
violations of a specific, agreed-upon act.

Criminal liability requires the perpetrator to be capable of taking responsibility.
It is impossible to hold someone accountable if they are unable to do so. The
destruction of detention centers (detention centers) and facilities, when viewed
from the perspective of positive Indonesian criminal law, can be categorized as a
crime.

Furthermore, criminal liability in the common law system is related to mens rea,
where criminal liability is based on a mental state, namely a guilty mind. Guilty
mind implies subjective error, meaning a person is found guilty because the
perpetrator is deemed to have a guilty mind, thus requiring that person to be
held responsible. If criminal liability is imposed on the perpetrator, the
perpetrator must be punished. The absence of a guilty mind means no criminal
liability and results in the perpetrator not being punished.

A notary, as a public official (openbaar ambtenaar) authorized to draw up
authentic deeds, can be held responsible for the performance of their official
duties in drawing up such deeds. One of the responsibilities of a notary is
criminal liability for the deeds they create. Criminal liability for notaries is
regulated by the Criminal Code if a notary commits the crime of document
forgery.

5. Conclusion

The criminal offense of document forgery in the preparation of authentic deeds
committed by a notary is contained in Chapters IX through XII of the Criminal
Code (KUHP). The criminal offense of forgery regulated in the KUHP
encompasses not only the forgery of a single document, but also several other
types of forgery, one of which is the forgery of documents in the preparation of
authentic deeds.

The preparation of an authentic deed by or before a notary, as a public official, is
categorized as a criminal offense of document forgery if it meets the elements of
the criminal offense defined in the Criminal Code (KUHP), namely Article 263
paragraph 1 of the KUHP, Article 264 paragraph 1 of the KUHP, and Article 266
paragraph 1 in conjunction with Article 55 of the KUHP.

A notary's liability for the crime of falsifying documents in the preparation of an
authentic deed can be held criminally liable if the elements of a mistake are met,
namely being capable of being responsible, having a spiritual connection in the
form of intent, and not having any excuse to eliminate the mistake. Therefore, a
notary who knowingly, intentionally, or is involved in the preparation of a false
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authentic deed can be held criminally liable. However, if these elements of a
mistake are not met, the notary cannot be punished.

References

Chairul Huda. Dari Tiada Pidana Tanpa Kesalahan Menuju Kepada Tiada
Pertanggungjawaban Pidana Tanpa Kesalahan. Prenada Media Group,
Jakarta, 2018

Djuhad Mahja, Undang-Undang Nomor 30 Tahun 2004 tentang Jabatan Notaris,
Durat Bahagia, Jakarta, 2015.

Gunardi dan Gunawan, Kitab Undang-undang Hukum Kenotariatan, Himpunan
Peraturan tentang Kenotariatan, Raja Grafindo Persada, Jakarta, 2017.

Habib Adjie, Hukum Notaris Indonesia, Refika Aditama, Bandung, 2018.
Ismu Gunadi, Hukum Pidana, Kencana Prenadamedia Group, Jakarta, 2014.
Mahrus Ali, Dasar-Dasar Hukum Pidana, Sinar Grafika, Jakarta, 2011.

Martiman Prodjohamidjodjo, Memahami Dasar-Dasar Hukum Pidana Indoensia,
Paradnya Paramita, Jakarta, 2016.

Akhyaruddin, A., Marzuki, M., & Mukidi, M. (2023). ANALISIS YURIDIS TINDAK
PIDANA PENCUCIAN UANG DARI HASIL TINDAK PIDANA
NARKOTIKA (Studi Putusan Mahkamah Agung RI Nomor 250
K/Pid.Sus/2018). Jurnal Meta Hukum, 2(2), 27-38.
https:/ /doi.org/10.47652/jmh.v2i2.420

Akhyar, A., Danialsyah, D., & Bukhari, B. (2023). ANALISIS YURIDIS TINDAK
PIDANA PEMBUNUHAN DISERTAI PEMERKOSAAN (Analisis Putusan
Nomor 271/Pid.B/2019/PN Mrb). Jurnal Meta Hukum, 2(2), 39-50.
https:/ /doi.org/10.47652/jmh.v2i2.421

Simalango, D. ., Marzuki, M., & Mukidi, M. (2023). PERTANGGUNGJAWABAN
PIDANA OLEH KURATOR ATAS TINDAKANNYA YANG
MERUGIKAN BUNDEL PAILIT (Studi Kasus Putusan Pengadilan Negeri
Jakarta Pusat Nomor 2081/Pid.B/2011/PN.Jkt.Pst). Jurnal = Meta
Hukum, 2(2), 51-62. https:/ /doi.org/10.47652/jmh.v2i2.422

Sianipar, E. P. U. ., Lubis, M. Y. ., & Akhyar, A. . (2023). ANALISIS YURIDIS
PERTANGGUNGJAWABAN PIDANA PERMUFAKATAN JAHAT
(SAMENSPANNING) DALAM KEJAHATAN NARKOTIKA YANG

204 |Page

(= Metadata is licensed under a Creative Commons Attribution-Non Commercial 4.0 International License (CC BY-NC 4.0).


https://doi.org/10.47652/jmh.v2i2.420
https://doi.org/10.47652/jmh.v2i2.421

'(\\‘3‘) JURNAL META HUKUM

JURNAL META HUKUM

Volume 3, Number 2, Edition April 2024
Published: 30-04-2024, e-ISSN: 2985-3338, Page: 197-205 NG

DILAKUKAN OLEH ANAK (Studi Putusan Nomor 57/Pid.Sus-
Anak/2022/PN Lbp). Jurnal Meta Hukum, 2(2), 63-76.
https:/ /doi.org/10.47652/jmh.v2i2.423

Marzuki, M., Faisal, F., & Akhyar, A. . (2023). PENEGAKAN HUKUM TERHADAP
TINDAK PIDANA PEMALSUAN SURAT PERSETUJUAN BERLAYAR
(Studi Putusan Nomor 249/Pid.B/2021/PN  Kitp). Jurnal Meta
Hukum, 2(2), 77-88. https:/ /doi.org/10.47652/jmh.v2i2.424

Mustamam, M., Bachri, H. ., & Mukidi, M. (2023). IMPLEMENTASI UNDANG-
UNDANG NOMOR 35 TAHUN 2009 TENTANG NARKOTIKA MELALUI
FUNGSI ASESMEN DALAM UPAYA PENYELESAIAN TINDAK
PIDANA PENYALAHGUNAAN NARKOTIKA (Studi Di Kepolisian
Sektor Aceh Selatan). Jurnal Meta Hukum, 2(2), 89-104.
https:/ /doi.org/10.47652/jmh.v2i2.425

Gulo, I. E. ., Mukidi, M. & Mustamam, M. (2023). ANALISIS YURIDIS
PENERAPAN DIVERSI DALAM PERADILAN PIDANA ANAK ATAS
TINDAK KEJAHATAN PIDANA PENGANIAYAAN DI INDONESIA
(Studi Kasus Pengadilan Negeri Gunung Sitoli). Jurnal Meta Hukum, 2(2),
105-115. https:/ /doi.org/10.47652 /jmh.v2i2.426

Affan, 1., Jonizar, J., & Mukidi, M. (2023). ANALISIS YURIDIS TINDAK PIDANA
MENGGUNAKAN SURAT PALSU DALAM PELEPASAN HAK
PENGUASAAN DENGAN GANTI RUGI DALAM JUAL BELI TANAH
(Studi Putusan Nomor 1722/Pid.B/2021/PN Lbp). Jurnal Meta
Hukum, 2(2), 116-128. https:/ /doi.org/10.47652 /jmh.v2i2.427

Triyunda, R. . Mustamam, M., & Danialsyah, D. (2023).
PERTANGGUNGJAWABAN  PIDANA  AHLI WARIS YANG
MENJADIKAN HARTA WARISAN SEBAGAI JAMINAN KREDIT
TANPA PERSETUJUAN AHLI WARIS (Studi Putusan Pengadilan Negeri
Metro Nomor 121/Pid.B/2021/PN. Met). Jurnal Meta Hukum, 2(2), 142-
154. https:/ /doi.org/10.47652 /jmh.v2i2.429

Montana, V. ., Lubis, M. Y. ., & Affan, I. . (2023). PENEGAKAN HUKUM
TERHADAP PRAJURIT TNI YANG MELAKUKAN TINDAK PIDANA
PENYALAHGUNAAN NARKOTIKA (Studi Putusan Pengadilan Militer I-
02 Nomor 109-K/PM.I-02/AL/X1/2022). Jurnal Meta Hukum, 2(2), 168-
181. https:/ /doi.org/10.47652/jmh.v2i2.431

205|Page

(= Metadata is licensed under a Creative Commons Attribution-Non Commercial 4.0 International License (CC BY-NC 4.0).


https://doi.org/10.47652/jmh.v2i2.423
https://doi.org/10.47652/jmh.v2i2.424
https://doi.org/10.47652/jmh.v2i2.425
https://doi.org/10.47652/jmh.v2i2.4
https://doi.org/10.47652/jmh.v2i2.427
https://doi.org/10.47652/jmh.v2i2.429

